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Hanunenxo /[.O. KpumiHalbHO-IpaBOBa XapaKTEPUCTUKA HACWIBCTBA B
KpPUMIHAJIbHUX MPaBOMOPYIICHHSIX MPOTH CTAaTeBOi CBOOOAM Ta CTaTeBOI
HeJI0TOpKaHOCTI ocoOu. — KBamidikamiHa HaykoBa mpaiisi Ha IpaBax PyKOMUCY.

Huceptanis Ha 3700yTTS HAayKOBOTO CTyIHeHs JokTopa (ditocodii’ 3a
cnemianbHicTio 081 — IIpaBo (I'amy3p 3Hanb — 08 IIpaBo). — XapkiBCbkuit
HalioHabHUM yHiBepcuTeT iMeHl B. H. Kapazina MiHictepcTBa OCBITH 1 HayKH
VYkpainu, Xapkis, 2024.

Jucepraiiss ~ NpUCBSYEHA  KPUMIHAJIBHO-TIPABOBIA  XapaKTEPUCTHII1
HACWJILCTBA B KPUMIHAJIBHUX MPABOMOPYIICHHSIX TPOTH CTAaTE€BOi CBOOOIM Ta
CTaTEBOi HEJIOTOPKAHOCTI OCOOH.

3’sCOBaHO, 110 HACKJIBCTBO SIK KpUMIHAJIBHO-TIPABOBA KATEropis € CyCHUIbHO
HeOe3MeYyHNUM Ta MPOTUIIPABHUM BIUIMBOM Ha 1HIIY OCOOy, III0 Ma€ BUPAXKEHHS B
yMuUcHUX (GBBUYHUX Ta (a00) ncuxiyHmx (iHGopMamiiHUX) MISHHSAX Ta MICTUTH
HEOOX1THUI KOMIUIEKC Cy0’€KTUBHUX O3HAK, a CaM€ HAasBHICTbh METH Ta MOTUBY
(MOTHBIB) JJIsi BUMHEHHS TaKOro JISHHS IM03a abo Bcymneped BOJI JIOJAWHH, 110
BIUTMBAE Ha CBOOOMY 11 BOJIEBHSBICHHS, a00 MICTUTh pEaJbHY 3arpo3y s
3anoAisTHHS (DI3UYHOT YU TICUXIYHOT IITKOIH.

Busznaueno, mo y npoekti HoBoro KK VYkpainu 3ampomoHoBaHE MOHSATTS
«HACUIIBCTBO» € HEJOCKOHAIMM Ta BKpail OOMEXKEHHMM y CBOEMY TPaKTYBaHHI.
3o0kpema, nediHIIiA CTOCYEThCS JHINE O3HAK (PI3UYHOTO BIUIMBY, TakK, SK
«aKyCTUYHUH, CBITJIOBUH, TEPMIYHUH UM  XIMIYHUH  BIUIMB»  MOXYTh
XapakTepu3yBaTu (I3MYHUN BIUTMB, aJKE€ MIAMANAIOTh Ml HWOro o3Haku. Kpim
TOTO, TaKe BU3HAYCHHS >KOAHUM YHWHOM HE 3Tajy€ TpO TCUXIYHUW BIUIMB, IO
MOXKE 1 MaiKe 3aBXKIM 3aBIAETHCS NMPU BUMHECHHI HACHIIBCTBA, a II€ MPOBOKYE Y
CBOIO Uepry Te, 110 IMCUXIYHEe HACHIBCTBO MOKE 3aJUIIUTHUCS 1032 YBaroko.

Ananizyroun 3aranbHy To Oco0nuBy yactuHu KK VYkpainu, BcTaHOBIECHO
10 KaTeropis HaCMJIbCTBA Ma€ Pi3HE 3aCTOCYBaHHA. 30KpeMa, B Mexax 3araibHOl

yactunu KK ii BapTo cnpuiimaTu sik: - 00CTaBUHY, 110 BUKJIIOYA€ 3BUILHEHHS Bijl



KPUMIHAJIbHOT BIAMOBIJAIBHOCTI Yy BHIIAJKY 3aCTOCYBAaHHA HACHIBCTBA J10
MOTEPHUIOr0 i Yac BUKOHAHHS CIEIIaJdbHOTO 3aBJaHHSA 3 TOMEPEIKCHHS YU
PO3KPUTTS 3JOUYMHHOI TPYyNU YW OpraHizaiii; - MiJACTaBy JJs 3aCTOCYBaHHS
KpallHbOi HEOOXITHOCTI Ta 3alOAISSHHS WIKIIJIMBUX HACIHIJIKIB MPAaBOMOPYIIHUKY
miJ 4yac HOro 3aTpUMaHHs; - MIJACTaBY JJIsi HEOOXiJHOI OOOpPOHM Yy BHUIAAKaX
HAaCWJIBHUIBKOTO BTOPTHEHHA 10 kutia toujo. OcobnuBa yactuHa KK Ykpainu
BU3HAYA€ HACWIBCTBO SIK: - O3HAKy OCHOBHOTO, KBaJIi(IKOBAHOIO YHM OCOOJIMBO
KBaTi(hIKOBAHOTO CKJIaJiB KPUMIHAJBHUX MPABOMOPYIIEHb, - O3HAKY, IO
XapaKTepu3ye TMpeAMEeT KPUMIHAIBHOTO TMPABOMOPYUIEHHS; - MIACTaBY JJIA
BUHUKHCHHS CTaHYy CHMJIBHOTO JYIIICBHOTO XBWJIFOBAHHS, - CAMOCTIHHE MOCSATaHHS,
JIe OCHOBHUM O00’€KTOM BHCTYIAOTh 010J0TiYHI Ojara JIFOJWHU, TOOTO KUTTH,
30pOB’sl, ocoOucra cBOOOJA TOIIO; - CHOCIO BYMHEHHS Y JIBOOO €KTHHUX
KPUMIHAJIBHUX TIPABOMOPYIIEHHS, 1€ Olojsoriudi Onara (KUTTS, 370pOB’S,
ocobucta cBo00/a) BUCTYNAIOTh IOAATKOBUM 00’ €KTOM MOCSITaHHS.

[TinTBEepmKEHO, 110 HACWIBCTBO OCTAHHIM YacOM CYTTE€BO BHIO3MIHUIIOCH,
30KpeMa 1€ CTOCY€EThCA JOCUTH MOIIMPEHOTO PI3HOBUY BilIChKOBOT'O HAaCHJIbCTBA,
AK€ HaOyJ0 CBOrO aKTUBHOTO PO3BUTKY 3 2014 poky Ta MPOJOBKYE aKTUBHO
3aCTOCOBYBATHCS, SIK 110 BIJHOIICHHIO JI0 BIHCBHKOBOCITYXKOOBIIIB, TaK 1 [0
[IUBUILHOTO HACEJICHHS YKpaiHu.

3’sicoBaHO, IO HACHJIBCTBO MOXE OyTH KiIacu(piKOBaHO BIAMOBIIHO 10
MEBHUX KpUTEpiiB, a came: cdepu 3acTocyBaHHS (EKOHOMIUHE, TOJITUYHE,
JIOMAIITHE, TICUXOJIOTIYHE Ta iHIII); 3a Cy0’€KTaMH, M0 MiAMAaI0ThCS HACUIBCTBY
(mpsiMe Ta OIMOCEPEeNIKOBaHE HACHIBCTBO); MEXaHI3MOM TMOIIUPEHHS HACWIHCTBA
(onaiin Ta OHJIAHH HACUIIBCTBO).

BusiBieHo, 10 HACWJIBCTBO K KPHUMIHAJIBHO-TIPABOBA  KaTeropis
XapaKTepU3yeThCd HU3KOK OO0 €KTUBHHX O3HaK, cepen skux: 1) mis abo
Oe3MisTBbHICTS  (MPOSIBIISIETBCS  TEPEBAXKHO Y HETOBIAOMIICHHI  BaXKITMBOT
iH(popMalii noTepniiiil ocol1, He3a0e3MeUeHH1 HAIeKHUX YMOB JJIs YJIEHIB CBOET
ciM’i ud oci0, mo mnepeOyBalOTh HAa YTPUMaHHI y NPABOMOPYUIHUKIB, TOOTO

HEBUMHEHHS [I{, 10 CTAa€ HACIIAKOM IEBHUX MOPYUIEHb B INCHUXIYHOMY CTaHl



noTepnuioi ocobu); 2) cycnuibHO HeOe3MeyHi HaCHiAKu (MpU [BOMY CIIJ
BpaxoByBaTH, IO TaKl HACIIAKKA HE 3aBXIU OyayTb OOOB’SI3KOBUMH, MPOTE
3BaXATH Ha IXHIO TMOTEHUIMHY MOJXJIMBICTb HAcCTaHHA B MalOyTHbOMY);
3) IPUYMHHUA 3B’A30K MDK JISHHSAMH Ta HaclikamMu (Mae MicCIe JHIe 3a
HAsBHOCTI HACNIiKIB, 1 B TaKOMY BHIIaJKy Ba)KJIMBO BCTAHOBUTHU NPUYMHHUN
3B’SI30K MDK JISIHHSIM 1 NPOMDKHUM HacaiakoM (Oe3nocepeHid MpUYMHHHMA
3B’S30K), Ta MPUUYUHHUM 3B’SI30K MDK JISHHAM Ta TIOXITHUM HACHIIIKOM
(omocepenkoBaHUW MPUYMHHUKM 3B’S130K); 4) aJpecHiCTh, TOOTO HACUIBCTBO Mae
BUMHSATHCS T10 BIIHOIIEHHIO IO KOHKPETHOTO Cy0’€KTa 4M T'PYIU cy0’ €KTIB; 5) Hac,
MicIie Ta 00CTaHOBKa (SKIIO PO3TJISAATH MPUMYIIYBAHHS 10 BCTYIY B CTATEBHM
3B’s30K, 3a 4. 2 cr. 154 KK Vkpainu, TO HIIKOM JOTiYHO, IO BKa3aHa B
JUCTIO3MINT «MaTepiajibHa abo CiIy)K00Ba 3alie)KHICTh» Tependadae HasBHICTh
0CcOOJMBOTO MicIls, Je BimOyBamucs abo BimOyBarOThCA poOOYl BITHOCMHH MIX
IPABOMOPYITHUKOM Ta MOTEPILIIOI 0CO0010).

3’sCcOBaHO, M0 CYyO €KTMBHUMH O3HAKAMHU HACWJIBCTBA SK KPUMIHAJIBHO-
mpaBoBOi Kateropii €: 1) BuHa (mpsmuii abo HenmpsiMUN ymwucen); 2) MeTa, TOOTO
ysIBHE TepeA0aueHHsl pe3ynbTaTy MISIBHOCTI, 1110 HAMPABIISIE 1 PETYIIOE JIIOICHKY
JUSTIBHICTB, 3MICT SIKOi 3aJeXHUTh BiJ 00 €KTUBHOI JIMCHOCTI Ta pealbHUX
MOKITUBOCTEHN Cy0’€KTa, IKMi BUMHSIE KPUMIHAJIbHE MMPABOMOPYIICHHS 3 03HAKAMHU
HACHUJIBCTBA. PI3HOBUIM METH HACWIBCTBA MOXJIMBO KiIacU(piKyBaTh 3a:
a) KpUTEPIEM OPIEHTOBAHOCTI; ©) KpUTEpIEM TPUBAIOCTI; 3) MOTHBH, SKUMH
MOXYTh OYTH: MOMCTa, O3JI00JICHICTh, HE3a0BOJICHHS, PEBHOII, XYJIraHCHKI,
CTaTeBl Ta 1HIII 0COOUCTI CTIOHYKAHHS.

Hagano 3MicTOBHY XapakTepHCTUKY (DI3MYHOTO Ta MCUXIYHOTO HACHIIBCTBA
B KPUMIHAIBHUX TPABOMOPYIIEHHS TPOTH CTaTeBOI CBOOOAM Ta CTaTeBOl
HEJIOTOPKAaHOCTI 0coOu. BcTaHoBNIEHO, 110 BUKITIOUEHHS (PI3MYHOTO HACHIIBCTBA Ta
MCUXIYHOTO HacwibcTBa 3 jgucno3uiii cr. 152 Ta 153 KK Vkpainm sx
00OB’SI3KOBOT0  cOCOOYy BYMHEHHS TaKUX KPUMIHAJIBHUX MPABOMOPYIIEHb,
OOTPYHTOBAHO HEOOXIIHICTIO PO3IMIUPUTH OO’ €KTUBHY CTOPOHY 3IBajTyBaHHS Ta

CEeKCyaJIbHOTO  HACWUJIbCTBA, 3MEHIIUTH  KUIBKICTh  BHUITQJAKIB  YHUKHEHHS



BIIMOBINAJILHOCTI 3a BYMHEHHSA NOAIOHUX MAid. YTiM, 1€ HE BIUIMHYJIO Ha
chopMoBaHe B CYAOBIA MPAKTUIl PO3YMIHHS, IO 3IBAJTYBaHHS Ta 1HIN Aii
CEeKCyaJIbHOI'O0 XapakTepy HE IMOB’s3aHl 3 MPOHUKHEHHSM Yy TUIO 0coou,
MOETHYIOTHCA 3 (PI3MYHUM Ta/a00 MCUXIYHUM HACUIILCTBOM.

BpaxoByroun  aHaniz  ¢GI3UYHOTO  HACWIBCTBA B KPUMIHAJIBHUX
MIPABOMOPYIICHHSX MPOTH CTAaTEBOI CBOOOAM Ta CTATeBOI HEJIOTOPKAHOCTI, TaKe
HAaCWJIbCTBO KJIACU(IKYEThCSA 3a KPUTEPISIMU: - 32 HASIBHICTIO ONOPY MOTEPILIOl
0CcO0M MpY BUYMHEHHI KPUMIHAJIBHUX MPABOIMOPYIICHb IMPOTH CTaTEBOi CBOOOIU Ta
CTaTEeBOi HEIOTOPKAHOCTI (pI3UYHE HACWIBCTBO MOXE OYyTH SIBHUM YH
NOTCHIIMHMM; - 3a TIOTEPHIIMMH Bil KPUMIHAJBHUX IPABOMOPYIICHb IPOTH
CTaTeBOi CBOOOJM Ta CTATeBOI HEIOTOPKAHOCTI (hi3WYHE HACUIBLCTBO MOXE OYyTH
TaKUM, 10 3aCTOCOBYETHCS JI0 IOBHOJITHBOI OCOOU, HEMOBHOJITHBOI 0COOW,
MaJIOdITHBOI 0COOM, OOMEKEHO J1€3/1aTHOI OCOOM, HEII€31aTHOI OCOoOM; - 3a
HAsSIBHICTIO OCOOJIMBUX 3B’SI3KIB MK OCOOOIO-TIPAaBOMOPYITHUKOM Ta MOTEPILIO0
BiJl KPUMIHAJHLHOTO MPABONOPYIIEHHS MPOTU CTAaTE€BOi CBOOOAM Ta CTaTeBOI
HEJIOTOPKAHOCTI 0C00010, (i3UUHE HACHIBCTBO MOXE OYyTH Takum, IO
3aCTOCOBYETBCS 10 TOJAPYXKSA, 10 ocoOu 3 sIKOI0 mepedyBae y CIMEMHHX YU
OJIM3bKUX BIIHOCHHAX, A0 0COOM 31 Ciy:KO0BHM, MPOGECIHHUM YU TPOMAJICBKUM
000B’sI3KOM; - 32 000B’I3KOBICTIO KBadi(ikaiii: (i3udHe HACHUILCTBO, 10 BIUIMBAE
Ha KBamidikaiilo CyCIIUIbHO HEOE3NeYHOIro [ISHHS Ta € CIoCOOOM BYHWHEHHS
KpuMiHanbHOTO TipaBonopymieHHas (ct. 153 KK Vkpaian); ¢isuuHe HacUILCTBO,
[0 HE BIUIMBA€E Ha KBami(iKaIlito CyCIiIbHO HEOE3MEYHOTO JISTHHS, MPOTE 3aBKIH
€ croco0OM BUMHEHHSI KpuMiHaJIbHOTO mpaBomnopymieHHs (cr. 152 KK Vkpainn);
¢i3uuHe HACWIBCTBO, IO HE BIUIMBAE HA KBaTI(IKaIl0 CyCIUTPHO HEOE3MEUHOTO
nmissHas (cT. 154, cr. 155, cr. 156, ct. 156-1 KK Vkpainu); - 3a ¢opmoro
BUPAXCHHS B KPHUMIHAIBHHX MPABOMOPYIICHHSIX IMPOTH CTaTeBOi cBOOOAM Ta
CTaTeBOi HEJOTOPKAHOCTI: JISAMAcH, CTycaHd, 10001, oOMeXeHHS CB0OOIU
nepecyBaHHs, MOPAYBAaHHS, MyYEHHS.

BuszHaueHo, 1110 NCUX1YHE HACUIIBCTBO 3aCTOCOBYETHCS y BCIX KPUMIHAIBHUX

MPaBOMOPYIICHHSIX MPOTH CTATEBOi CBOOOAM Ta CTATEBO1 HEIOTOPKAHOCTI 0COOH,



B SKUX MOXE MaTh BUpaXeHHs y: 1) morpo3ax (morposax, siki CTOCYIOTbCS SIK
noTepnuIoi ocodu, Tak 1 IHIMX 0cCi0); 2) HMpUMYILIyBaHHI (ke MoOxe OyTu
pe3yabTaTUBHUM Ta Oe3pe3yJabTaTUBHUM); 3) MIaHTaxi, 4) MCUXIYHOMY THCKY;
5) 3anskyBaHHI TOIIO. 3’SCOBaHO, MO Y 3IBAJITYBAaHHI Ta CEKCYaJIbHOMY
HAaCWJIbCTBI MCUXIYHE HACWIIBCTBO 3aCTOCOBYETHCS MEPEBAXHO y morpos3ax. Taki
MOTPO3M 3a3BMYAil MalOTh HEBHU3HAUCHUN XapakTep, 1 BUPAXKAIOTHCA y TaKHX
BUCJIOBJIIOBAHHSAX SK «HIKOMY HE KaXH, a TO TPHUIINIO», «Oymenr KalliKow»,
«MOXYTh OyTH MpOOJEeMH 3 TOJIOBOIO», a TAaKOX HEIEH3YPHHUMH JaukaMu abo
KAproHHUMHU BHpazaMmH (BepOajibHI MOTrPO3M), a TAKOXK Ti, AKI BUPAXAlOTbCA 3a
JIOTIOMOT'O0 BUKOPUCTAHHSI CTOPOHHIX MIPEMETIB (HApPUKIIa, 30poi).

bepyun 1m0 yBarm aHaji3 TCHUXIYHOTO HACWJIBCTBA B KPUMIHATBHUX
NPaBONOPYIICHHSIX TPOTH CTaTeBOi CBOOOJM Ta CTATEeBOI HEIOTOPKAHOCTI, Take
HACHJILCTBO KIIACU(IKYETHCS 32 KPUTEPIIMH: - METH 3aCTOCYBAHHS ICHXIYHOTO
HaCWIbCTBA: 1) MCUXIYHE HACHIIBLCTBO, METOIO SIKOTO € TIOJIOJIaHHS HasiBHOTO OTIOPY
notrepniioi ocobu; 2) TMCHUXIYHE HACUIIBCTBO, METOI SKOTO € TOJOJaHHA
MOTEHI[IHHOTO (MOXKJIMBOT'O) OIOPY MOTEpIuIoi ocobu; - HACHIAKIB, IO
COPUYUHSAIOTBCS TICUXIYHMM HACHJIBCTBOM: 1) TMICHXIYHE HACWJIBCTBO, IO
CIIPUYMHHUIIO PO3JIaJ 3I0POB’S; 2) HE CHPUYHUHUIIO SIBHOTO TCHUXIYHOTO PO3JIany,
IPOTE 3MIHUJIO TOBEIIHKOBI MPOIECH MOTEPINIIOro; - cy0 €KTHOI CIPSIMOBAHOCTI
3aCTOCYBaHHSl TCHXIYHOTO HACHJIBCTBA: 1) TCHXiYHE HACHIICTBO, BUYMHEHE IIO
BIIHOIIIEHHIO JIO TOBHOJITHBOI 0OCOOM; 2) TICHUXIYHE HACHJILCTBO, BUYHMHEHE IO
BIIHOIIIEHHIO JI0 MAJIOJITHBOI 0COoOH; 3) TNCHXiYHE HACHIbCTBO, BUYHMHEHE IO
BIIHOIIIEHHIO JI0 HEMOBHOJITHBOI OCOOW; - CHPUMHATTSA IOTEPIIIO 0CO00I0
MPOSBIB MCUXIYHOTO HACUIILCTBA: 1) MCUXIYHE HACUIBCTBO, [0 BUKIUKAE TTOUYTTS
CTpaxy, TUM CaMHUM 3HWXKYE TICUXOJOTIYHY MISUTHHICTH MOTEPIIOrO, Yepe3 Mo
OCTaHHIM BTpaya€ KOHTPOJb HAJI CBOIMH [iSIMH, SKHH TPOSBISETHCS B
HEMOTPiOHUX X (pyxax), IHKOJU CYNPOBOKYETHCS BTPATOK AKTHBHOCTI,
2) TICUXIYHE HACWJILCTBO, IO BHUKIMKAE MOYYTTS MPOTECTY, THIBY, OOYPEHHS, SIKi,
HABITaKH, MiABUIIYIOTh aKTUBHICTH MOTEPIIJIOT0 Ta CIOHYKAIOTh OCTAaHHBOTO [0

aKTUBHUX [IA 3 METOI MNpPOTUIIl TaKOMy HACWUJIbCTBY; - BHUKOPHUCTaHHS



JOTIOMIXXKHUX 3aC001B BUMHEHHS MICUXIYHOTO HACUJILCTBA: 1) MCUXIYHE HACUIILCTBO,
[0 BYMHSETHCS BepOaabHO; 2) TMCUXIYHE HACWIbCTBO, IO BUMHSIETHCA 3a
JIOTIOMOTOI0 CTOPOHHIX MPEIMETIB (HaNpuKiIa:, 30poi).

Po3kputo 3apyOikHMI JOCBIJ MPAKTUKU 3aCTOCYBaHHSA HOPM 3aKOHOAAaBCTBA
PO KpUMIHAJIbHY BiIMOBIIAJIBHICTh 3a MPABOMOPYLIEHHS MPOTH CTaTEBOI CBOOOAM
Ta CTATE€BOT HEJJOTOPKAHOCTI OCOOM Ta HAJAHO MPOIMO3MIIT MO0 BJOCKOHAJIECHHS
NPAKTUKA 3aCTOCYBaHHS HOPM 3aKOHOJABCTBA TIPO  BIANOBITAIBHICTH 3a
KPUMIHAJIbHI NIPABOMOPYIIEHHS MPOTH CTaTeBOi CBOOOAM Ta  CTaTeBOI
HEIOTOPKAHOCTI 0CcOOM 3 O3HAaKaMH HACHIBCTBA. Y TOMY YHCII DPO3TJISTHYTO
CTQTUCTUYHI JIaHl 3a OCTaHHI II'ATh POKIB MI0J0 KUIBKOCTI BYMHEHUX
KPUMIHAJIBHUX TPABOMNOPYIICHb TPOTH CTAaTeBOi CBOOOJAM Ta  CTaTEBOI
HEJIOTOPKAHOCTI 0COOH, 10 XapaKTepU3yKThCs TMOCTIMHUM 30UThIICHHS O(IIIITHO
3apeECTPOBAHMX BUIAJIKIB 3TBAJITYBaHHS.

Busznaueno, mo ¢izudyHe Ta MCUXiYHE HACHIBCTBO Y BCIX MOXJIMBHUX HOTO
nposiBax B 3akoHomaBcTBI Dpanmii, Ilonemii, ®PH Ta Benukoi bpuranii €
CKJIaJIOBOI0O YACTUHOK OUIBIIOCTI KPUMIHAJIBHO-KApHUX [isIHb TPOTH CTATEeBOi
cBOOOJM Ta CTAaTEeBOI HEJOTOPKAHOCTI ocoOu. [Ipu bOMY Ba)KIMBUM aCIEKTOM €
Te, IO Yy BHUINAJKAaX 3aCTOCYBaHHS (PiI3MYHOr0 abo0 IMCHXIYHOTO HACHJILCTBA IPHU
BYMHEHHI  KPHUMIHAJIBHUX  IPABOMOPYIIEHb, IO  aHAIIBYIOTHCS,  CYIH
BCTAQHOBIIIOIOTH OUIBIIY Mipy BIiAMOBIAAIBHOCTI 3a TakKi MiSTHHSA. AJDKE 3aBIaHHS
PI3HOTO POAY TUIECHUX YIIKOJKEHBb, a00 TCUXIYHUX TPaBM, IO 3aCTOCOBYIOTHCS
JUTSL TIOJTOJTAHHST MOKJIMBOTO 200 MOTEHIIHOTO OMOpY MOTEPIUTUX MPU BUYMHEHH]
CTaTeBUX  KPUMIHATBHUX  MPABOMOPYIIEHh €  CKIAJOBUMH  YaCTUHAMH
KBaTi(piKOBaHUX, OCOONMBO KBali(hiKOBAaHUX CKIAIIB KPUMIHAJIBHUX CTAaTEBUX
MPaBOMOPYIICHb, a00 OOTSIKYIOUMMHU OOCTaBUHaMH. bepydm 110 yBarm mOCBif
Benukoi bputanii, moxxnuBoro Oyma 6 HopmaTtuBHa koHKpeTH3allis B KK Ykpainu
KPUMIHAJTBHO-TIPABOBOT0 3MiCTy 00MaHy, 3a MPUKIAI0M Ti€l, 0 BTiIeHa B 3aKOHI1
Benukoi bputanii' «IIp0 craresi 3m04nHm».

3anporoHOBaHO 3 METOK YTOYHEHHS OO0 €KTUBHOI CTOPOHU CKJIaay

npuMmymyBaHHs Bukimactd 4. 1 cr. 154 KK Vkpainm B Takiii pepakiii:



«IIpumymyBanHss ocoOu 0e3 11 AOOpPOBUIBHOI 3rogud [0 3AIMCHEHHS aKTy
CEKCYaJbHOTO XapakTepy 3 IHIIOK OCO00I0 NUISIXOM 3ajsKyBaHHS, IIAHTAXY,
MOrpo3 — KapaeTbesl mTpadoM 0 I SITACCATH HEONOJATKOBYBAHUX MIHIMYMIB
JIOXO/1B TPOMaisiH a00 apelIToM Ha CTPOK JIO IIECTH MICSIIIBY.

BpaxoBytoun 0coONMBY  COLaIbHY  YyTJIMBICTH  3IBajTyBaHHS Ta
CEKCYaJIbHOTO HACHJIBCTBA, 3alPONOHOBAHO IMIJBUIIUTH TIOKapaHHS 3a iX
BYMHCHHS B TEPioj] Ail MPaBOBOTO PEKMMY BOEHHOTO CTaHY. A came, BHUKJIACTH
gactuHy 3 cr. 152 KK VYkpainu, B Takiid penakuii: «3rBaJITyBaHHS, BUMHEHE
rpynot ocid, abo 3rBajnTyBaHHS HEMOBHOJITHBOI OCOOM, UM BUYMHEHE B YMOBaxX
BOEHHOT'O a00 Ha/JI3BUYAHHOTO CTaHy, — KapaeThCsl MO30aBJICHHSM BOJII HA CTPOK
BiJl CEMH JI0 JBaHAAIATH PokiB» Ta 4. 3 ¢T. 153 KK Ykpainu, a came BUKIIaaeHHS 11
B Takiil penakiii: «CekcyanbHe HACHIBCTBO, BUMHEHE TIpyrnow ocid, abo
CEKCyaJIbHE HACHIJIBCTBO IIIOJI0 HEMOBHOJITHBOI OCOOM, YW BUMHEHE B yMOBaXx
BOEHHOT'O 200 HaJA3BUYAWHOTO CTaHy, — KapaeTbcs MO30aBJICHHSIM BOJII Ha CTPOK
BiJI IT'AITH JI0 CEMH POKIBY.

3 MEeTOI0 3MEHIIECHHS KUTHPKOCTI OLIIHOYHUX Ta Cy0’e€KTHMBHUX MOHATH B KK
VYkpainu, 3amnpornoHOBAHO YTOYHHUTH 3MICT CYIYTHIX OOCTaBUH Ta BHKJIACTH
npumitky cT. 152 KK Vikpainm y Takid pemakmii: «3roja BBaKaeTbCs
JTOOpOBUTLHOO, SKIIO BOHA € PEe3yJbTaTOM BIJILHOTO BOJICBUSIBIICHHS OCOOH, 3
ypaxyBaHHSIM CYNyTHIX OOCTaBHH, SIKUMH HE MOXYTh OyTH: (pi3UUHE HACHUILCTBO,
Morpo3a MOro 3acTOCYBAaHHS, MOTPO3a 3HUIIECHHSM YU TIOMIKOKEHHSM MaiftHa
MOTEPIIJIOT0 YH TPeThoi ocoOu, TMorpo3a oOOMeXeHHSM IMpaB abo cBoOOA
MOTEPIUIOr0 YW TPEThOi 0coOHM, OOMaHy, IIAHTaXy, IICHXIYHOTO IPHUMYCY,
BUKOPUCTaHHS IIOAO o0coO0M 1ii wmaTepianbHOI YM CIIy’kOOBOi 3aJI€XKHOCTI,
0e3MopaTHOTO YK YPA3IHUBOTO CTAHY».

KaouoBi ciaoBa:  kpuMiHambHE  TPABOMOPYIIEHHS,  KpPUMiHAJbHA
BiJIMMOBITAJIBHICTB, CTaTeBa CBOOO/IA, CTaTeBa HEAOTOPKAHICTh, IPUMYIITYBAaHHS JI0
BCTYIly B CTAaT€BUH 3B’S30K, IMOTPO3a, 3TBAITYBAaHHS, CEKCYaJlbHE HACHUIILCTBO,

IICUXI1YHE HACUJIBCTBO, IICUXIKA.
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The thesis is devoted to the criminal-legal characteristics of violence in
criminal offenses against sexual freedom and sexual integrity of a person.

It was found that violence as a criminal legal category is a socially
dangerous and illegal influence on another person, which is expressed in
intentional physical and (or) mental (informational) actions and contains the
necessary complex of subjective features, namely the presence of a goal and the
motive(s) for committing such an act outside of or against the will of a person,
which affects the freedom of expression of his will or contains a real threat of
causing physical or mental harm.

It was determined that the proposed concept of "violence™ in the draft of the
new Criminal Code of Ukraine is imperfect and extremely limited in its
interpretation. In particular, the definition refers only to signs of physical impact,
as "acoustic, light, thermal or chemical impact" can characterize physical impact,
because they fall under its signs. In addition, such a definition does not in any way
mention the mental impact that can and almost always occurs when violence is
committed, which in turn provokes that mental violence can be overlooked.

Analyzing the General and Special parts of the Criminal Code of Ukraine, it
was established that the category of violence has different applications. In
particular, within the scope of the General part of the Criminal Code, it should be
perceived as: a circumstance that excludes exemption from criminal liability in the
case of violence against the victim during the performance of a special task to

prevent or uncover a criminal group or organization; grounds for applying extreme



necessity and causing harmful consequences to the offender during his detention;
grounds for necessary defense in cases of violent home invasion, etc. A special part
of the Criminal Code of Ukraine defines violence as: a sign of the main, qualified
or especially qualified components of criminal offenses, a sign that characterizes
the subject of a criminal offense; the reason for the emergence of a state of strong
mental excitement; independent encroachment, where the main object is a person's
biological goods, that is, life, health, personal freedom, etc.; the method of
committing two-objective criminal offenses, where biological goods (life, health,
personal freedom) are an additional object of encroachment.

It has been confirmed that violence has changed significantly recently, in
particular, it concerns a rather widespread type of military violence, which has
gained its active development since 2014 and continues to be actively used, both in
relation to military personnel and the civilian population of Ukraine.

It was found that violence can be classified according to certain criteria,
namely: spheres of application (economic, political, domestic, psychological and
others); by subjects exposed to violence (direct and indirect violence); mechanism
of spreading violence (offline and online violence).

It was found that violence as a criminal legal category is characterized by a
number of objective signs, including: 1) action or inaction (manifested mainly in
failure to communicate important information to the victim, failure to provide
proper conditions for members of his family or persons dependent on offenders,
I.e. failure to take actions, which becomes as a result of certain violations in the
mental state of the victim); 2) socially dangerous consequences (at the same time,
it should be taken into account that such consequences will not always be
mandatory, but their potential occurrence in the future should be taken into
account); 3) causal relationship between actions and consequences (occurs only in
the presence of consequences, and in this case, it is important to establish a causal
relationship between an action and an intermediate consequence (direct causal
relationship), and a causal relationship between an action and a derivative

consequence (mediated causal relationship); 4) targeting, that is, violence must be



committed in relation to a specific subject or group of subjects; 5) time, place and
situation (if we consider coercion to enter into sexual relations, according to Part 2
of Article 154 of the Criminal Code of Ukraine, it is quite logical that the "material
or official dependence" specified in the disposition implies the presence of a
special place where the or there is a working relationship between the offender and
the victim).

It was found that the subjective signs of violence as a criminal legal category
are: 1) guilt (direct or indirect intent); 2) the goal, that is, the imaginary prediction
of the result of the activity that directs and regulates human activity, the content of
which depends on the objective reality and real capabilities of the subject who
commits a criminal offense with signs of violence. Varieties of the purpose of
violence can be classified according to: a) criterion of orientation; b) duration
criterion; 3) motives, which can be: revenge, bitterness, dissatisfaction, jealousy,
hooliganism, sexual and other personal motives;

A meaningful description of physical and mental violence in criminal
offenses against sexual freedom and sexual integrity of a person is provided. It was
established that the exclusion of physical violence and mental violence from the
provision of Art. 152 and 153 of the Criminal Code of Ukraine, as a mandatory
way of committing such criminal offenses, is justified by the need to expand the
objective side of rape and sexual violence, to reduce the number of cases of
avoiding responsibility for committing such actions. However, this did not affect
the understanding formed in judicial practice that rape and other acts of a sexual
nature not related to penetration into a person's body are combined with physical
and/or mental violence.

Taking into account the analysis of physical violence in criminal offenses
against sexual freedom and sexual integrity, such violence is classified according
to the following criteria: - based on the presence of the victim's resistance when
committing criminal offenses against sexual freedom and sexual integrity, physical
violence can be obvious or potential; - for victims of criminal offenses against

sexual freedom and sexual integrity, physical violence can be such as is applied to



an adult, a minor, a minor, a person with limited legal capacity, an incapacitated
person; - due to the presence of special ties between the offender and the victim of
a criminal offense against sexual freedom and sexual integrity, physical violence
can be such that it is applied to a spouse, to a person with whom he is in a family
or close relationship, to a person with an official , professional or public duty; -
according to the mandatory qualification: physical violence that affects the
qualification of a socially dangerous act and is a way of committing a criminal
offense (Article 153 of the Criminal Code of Ukraine); physical violence, which
does not affect the qualification of a socially dangerous act, but is always a way of
committing a criminal offense (Article 152 of the Criminal Code of Ukraine);
physical violence that does not affect the qualification of a socially dangerous act
(Article 154, Article 155, Article 156, Article 156-1 of the Criminal Code of
Ukraine); - by the form of expression in criminal offenses against sexual freedom
and sexual integrity: slaps, kicks, beatings, restriction of freedom of movement,
gagging, torture.

It was determined that mental violence is used in all criminal offenses
against a person's sexual freedom and sexual integrity, which can be expressed in:
1) threats (threats that concern the victim and other persons); 2) coercion (which
can be effective or ineffective); 3) blackmail; 4) mental pressure; 5) intimidation,
etc. It was found that in rape and sexual violence, mental violence is used mainly
in the form of threats. Such threats are usually of a vague nature and are expressed
in such expressions as ""don't tell anyone, or I'll sew you up", "you will be
crippled”, "there may be problems with your head", as well as obscene insults or
slang expressions (verbal threats), and also those expressed through the use of
extraneous objects (for example, weapons).

Taking into account the analysis of mental violence in criminal offenses
against sexual freedom and sexual integrity, such violence is classified according
to the following criteria: - the purpose of using mental violence: 1) mental
violence, the purpose of which is to overcome the existing resistance of the victim;

2) mental violence, the purpose of which is to overcome the potential (possible)



resistance of the victim; - consequences caused by mental violence: 1) mental
violence that caused a health disorder; 2) did not cause a clear mental disorder, but
changed the victim's behavioral processes; - subjective orientation of the use of
mental violence: 1) mental violence committed against an adult; 2) mental violence
committed against a minor; 3) mental violence committed against a minor; - the
victim's perception of manifestations of mental violence: 1) mental violence that
causes a feeling of fear, thereby reducing the psychological activity of the victim,
due to which the latter loses control over his actions, which is manifested in
unnecessary actions (movements), sometimes accompanied by a loss of activity; 2)
mental violence that causes feelings of protest, anger, indignation, which, on the
contrary, increase the activity of the victim and encourage the latter to take active
actions in order to counteract such violence. - use of auxiliary means of
committing mental violence: 1) mental violence committed verbally; 2) mental
violence committed with the help of foreign objects (for example, weapons).

The foreign experience of the practice of applying the norms of legislation
on criminal liability for offenses against the sexual freedom and sexual integrity of
a person is disclosed, and suggestions are provided for improving the practice of
applying the norms of the legislation on responsibility for criminal offenses against
the sexual freedom and sexual integrity of a person with signs of violence.
Including, statistical data for the last five years regarding the number of committed
criminal offenses against sexual freedom and sexual integrity of a person, which
are characterized by a constant increase in officially registered cases of rape, were
considered.

It was determined that physical and mental violence in all its possible
manifestations in the legislation of France, Poland, Germany and Great Britain is
an integral part of most criminal acts against sexual freedom and sexual integrity of
a person. At the same time, an important aspect is that in cases of the use of
physical or mental violence when committing the analyzed criminal offenses, the
courts establish a greater degree of responsibility for such actions. After all, the

tasks of various kinds of physical injuries or mental injuries, which are used to



overcome the possible or potential resistance of the victims when committing
sexual criminal offenses, are components of qualified, especially qualified
components of criminal sexual offenses, or aggravating circumstances. Taking into
account the experience of Great Britain, it would be possible to specify the
criminal law content of deception in the Criminal Code of Ukraine, following the
example of the one embodied in the Great Britain Law "On Sexual Crimes".

In order to clarify the objective side of the composition of coercion, it is
proposed to set out Part 1 of Art. 154 of the Criminal Code of Ukraine in the
following wording: "Forcing a person without his voluntary consent to perform an
act of a sexual nature with another person by means of intimidation, blackmail,
threats - is punishable by a fine of up to fifty tax-free minimum incomes of citizens
or arrest for a term of up to six months."

Taking into account the special sensitivity of rape and sexual violence, it is
proposed to increase the punishment for their commission during the legal regime
of martial law. Namely, to set out Part 3 of Art. 152 of the Criminal Code of
Ukraine, in the following wording: "Rape committed by a group of persons, or
rape of a minor or committed under conditions of war or state of emergency, is
punishable by deprivation of liberty for a term of seven to twelve years" and Part 3
of Art. 153 of the Criminal Code of Ukraine, namely its wording as follows:
"Sexual violence committed by a group of persons, or sexual violence against a
minor or committed under conditions of war or a state of emergency, is punishable
by imprisonment for a term of five to seven years." ;

In order to reduce the number of evaluative and subjective concepts in the
Criminal Code of Ukraine, it is proposed to clarify the content of accompanying
circumstances and set out note of Art. 152 of the Criminal Code of Ukraine in the
following version: "Consent is considered voluntary if it is the result of a person's
free will, taking into account the accompanying circumstances, which cannot be:
physical violence, the threat of its use, the threat of destruction or damage to the
property of the victim or a third person, the threat of restriction of rights or

freedoms of the victim or a third person, deception, blackmail, mental coercion,



use of material or official dependence, helpless or vulnerable state against a
person."

Key words: criminal offense, criminal liability, sexual freedom, sexual
inviolability, coercion to have sexual intercourse, threat, rape, sexual violence,

mental violence, psyche.



